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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Interconnection between Local Exchange
Carriers and Commercial Mobile Radio
Service Providers

)
)

Implementation of the Local Competition )
Provisions in the Telecommunications Act )
of 1996 )

)
)
)
)

CC Docket No. 96-98

CC Docket No. 95-185

WINSTAR COMMUNICATIONS, INC.
PETITION FOR CLARIFICATION OR RECONSIDERATION

WinStar Communications, Inc. ("Winstar"), a provider of competitive dedicated and

switched local services, by its undersigned counsel, hereby petitions the Commission for

clarification or reconsideration of a single aspect of the First Report and Order in the

above-captioned dockets, FCC 96-325, released August 8, 1996 (the "Order').l1

I. INTRODUCTION AND SUMMARY

While the Telecommunications Act of 1996 ("1996 Act") established the initial

framework for competition in local exchange markets around the country, the Commis-

sion's Order successfully translated the broad outline of the 1996 Act into more specific -

11 WinStar provides local telecommunications services on a point-to-point basis
using wireless, digital millimeter wave capacity in the 38 gigahertz ("GHz") band, a
configuration referred to by WinStar as Wireless FiberSM because of its ability to duplicate
the technical characteristics of fiber optic cable with wireless 38 GHz microwave
transmissions. WinStar's typical installation of 38 GHz equipment has a highly discrete
profile. A WinStar "installation" normally is no more than approximately four feet in height,
to which several dishes, each of which is approximately the size of a medium pizza, can
be attached. No separate power source is needed. This installation is considerably more
compact and less intrusive than the typical microwave facilities employed by incumbent
LECs as part of their network architecture.
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and consequently more worthwhile - rules and regulations. True to its gUiding principles,

the Commission promulgated rules that are appropriately pro-competition, rather than pro-

competitor, and has facilitated the resolution of interconnection negotiations between many

new entrants and incumbent local exchange carriers ("LECs").

This Petition requests that the Commission clarify WinStar's right, where it operates

as a facilities-based competitive local carrier, to locate its 38 GHz microwave equipment

on the roof of utility premises and to utilize related riser conduit owned or controlled by the

utility, in order to provide competitive local services to end user customers, as well as for

purposes of interconnection. Although WinStar believes that the framework for competition

outlined in its Order clearly provides that incumbent LECs cannot discriminate against a

carrier because of the nature of its distribution technology (in WinStar's case, 38 GHz

microwave transmission), incumbent LECs have been reluctant to enter into binding

arrangements that would enable WinStar to utilize, at cost-based rates, rooftops and

related riser conduit owned or controlled by the incumbent LEC absent clear instruction

from the Commission. As demonstrated below, WinStar believes that minor clarification

by the Commission would eliminate this very significant barrier to competition and would

expedite and simplify interconnection negotiations, thus speeding competition for local

services to end user customers.
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II. THE COMMISSION SHOULD CLARIFY THAT WIRELESS CARRIERS ARE
ENTITLED TO ACCESS ROOFS AND RELATED RISER CONDUIT OWNED OR
CONTROLLED BY UTILITIES, INCLUDING INCUMBENT LECS

In its comments in this proceeding, WinStar noted that, in contrast to fiber based

carriers, WinStar will utilize technologically unique, state-of-the art 38 GHz transmission

equipment as a central component of its transmission and distribution network. Further, as

a fixed-point-to-point wireless carrier, WinStar noted that it will need to place its microwave

transmission facilities on roofs and utilize related rights of way (most importantly, riser

conduit) owned or controlled by utilities, including incumbent LECs.~ In practice, the rights

of way utilized by WinStar's fiber based competitors chiefly include pole attachments as

well as underground conduit and ducts, through which fiber optic cable is strung. In

contrast, local exchange carriers such as WinStar that rely upon wireless microwave

facilities have virtually no use for pole attachments or underground conduits or ducts,

precisely because their transmission facility avoids the need for these conventional right

of way obstacles.

In its Orderthe Commission interpreted in substantial detail the broad nondiscrimi-

natory access requirements of Section 224(f)(1) which provides that a utility must grant

telecommunications carriers such as WinStar access to all rights of way owned or

controlled by the utility. Order at mJ 1119-1187. Analyzing this provision, the Commission

correctly recognized the broad mandate of Section 224(f) when it stated that: "[t]his

directive seeks to ensure that no party can use its control of the enumerated facilities and

See WinStar May 20, 1996 Comments in this proceeding (at 2-6).
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property to impede, inadvertently or otherwise, the· installation and maintenance of

telecommunications and cable equipment by those seeking to compete in those fields."

Order at 11 1123. The Commission further concluded that it believes "it unlikely that

Congress intended to allow an incumbent LEC to favor itself over its competitors with

respect to attachments to the incumbent LEC's facilities...." Order at 11 1157. The import

of the Commission's holdings thus appears simple: competitors have the same right as

utilities (such as the incumbent LEC) to place attachments on rights of way or facilities that

the utility owns or controls. This is a particularly broad mandate (as Congress intended).

Unfortunately, in its Orderthe Commission failed to provide sufficient guidance on the one

rights of way issue central to WinStar's efforts to offer competitive local services - namely,

access by wireless local exchange carriers to utility roofs and related riser conduit.

In its discussion of Section 224(f) and rights of way the Commission concluded that

"the reasonableness of particular conditions of access imposed by a utility should be

resolved on a case-specific basis." Order at 11 1143. As the Commission appropriately

recognized, "there are simply too many variables to permit any other approach" other than

a case-by-case basis. Similarly, the Commission was correct that the broader access to

rights of way mandated by Section 224(f) will likely increase the number of disputes and

"may cause small incumbent LECs and small entities to incur the need for additional

resources to evaluate, process and resolve such disputes.... " Id. As a result, the

Commission correctly concluded that it should not "enumerate a comprehensive regime
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of specific rules, but instead establish a few rules supplemented by certain guidelines and

presumptions...." Id.

In the section of the Order particularly relevant to WinStar, the Commission noted

that commenters were divided over whether a broad or narrow interpretation of "rights of

way" should apply. In doing so, it noted that an overly broad interpretation could negatively

affect building owners and managers, as well as small incumbent LECs, "by requiring

additional resources to effectively control and monitor such rights-of-way located on their

properties." Order at 11 1185. Rather than addressing the specific right of way issues raised

by WinStar (roofs and riser conduit) the Commission concluded only that Section 224(f)(1)

likely does not mandate

that a utility make space available on the roof of its corporate offices for the
installation of a telecommunications carrier's transmission tower, although
access of this nature might be mandated pursuant to a request for intercon
nection or for access to unbundled elements under Section 251 (c)(6).) The
intent of Congress in Section 224 (f) was to permit cable operators and
telecommunications carriers to 'piggyback' along distribution networks owned
or controlled by utilities, as opposed to granting access to every piece of
equipment or real property owned or controlled by the utility.

Order at para. 1185 (footnotes omitted) (emphasis supplied).

As noted above, WinStar believes that the Commission was correct to establish

guidelines rather than comprehensive rules, however, in doing so the Commission failed

to clearly establish the one guideline that would address~ particularized concern of

absolutely critical importance to WinStar and which is clearly mandated by Section 224(f).

As a result, in contradistinction to the clear mandate of Section 224(f) , incumbent LECs
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repeatedly have sought to refuse WinStar access to roofs and riser conduit under their

control, particularly at cost-based rates.

For this reason WinStar requests that the Commission clarify that utilities, including

incumbent LECs, provide WinStar access to roof tops and related riser conduit under their

control, at cost-based rates, in order for WinStar to install its 38 GHz radio equipment in

furtherance of its transmission and distribution network. WinStar does not challenge the

Commission's conclusion that the reasonableness of conditions limiting such access

should be considered on a case-specific basis. However, there will be no basis for such

case-specific adjudications if it is not clear as a general guideline that such access is

mandated.~

As noted above, the Commission has firmly established fiber-based competitors'

right to rights of way such as pole attachments and underground duct and conduit owned

or controlled by a utility. Therefore, it would be unreasonable to discriminate against

alternative technologies, such as WinStar's 38 GHz distribution networks, by not clarifying

WinStar's right to roofs and related riser conduits - the true bottlenecks which impede

wireless carriers' entry into local markets. Moreover, it is contrary to the explicit provisions

'M The Commission has correctly recognized that the scope of a utility's
ownership or control of an easement of right of way is a matter of state law and that the
Commission "cannot structure general access requirements where the resolution of
conflicting claims as to a utility's control or ownership depends upon variables that cannot
now be confirmed." Order at ~ 1179. By this petitionWinStar is seeking only that the
Commission firmly establish the general principle that WinStar is entitled to all rights of way
owned or controlled by a utility, and that this includes roofs and related riser conduit useful
and necessary for placement of its 38 GHz equipment.
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of Section 224(f)(1) which mandates carriers' access to "any pole, duct, conduit or right-of-

way." For a wireless local exchange carrier such as WinStar, access to roofs and risers

by definition is access to the critical rights-of-way.

As the Commission has recognized, Section 224(f) mandates access "every time

a telecommunications carrier ... seeks access to the utility facilities or property... with the

limited exception allowing electric utilities to deny access" for insufficient capacity or for

safety and reliability reasons. Order at 111123. Moreover it is contrary to the Commission's

own broad interpretation of Section 224(f). For example, the Commission has concluded

that Section 224(f) not only mandates access to a utility's existing rights of way, but that

it requires utilities to exercise their powers of eminent domain to "expand an existing right

of way over private property in order to accommodate a request for access, just as it would

be required to modify its poles or conduits to permit attachments." Order at 111181. Clearly,

given the Commission's emphasis on promoting alternative technologies to serve local

customers, it could not intentionally have interpreted broadly rights of way that serve

wireline carriers and narrowly interpreted rights of way that serve alternative wireless local

exchange carriers. The only reasonable interpretation is that the Commission failed to

clearly enunciate the general principle that wireless carriers such as WinStar are entitled

7
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to roofs and related riser conduit on the same basis that wireline carriers are entitled to

poles, ducts and conduit.~

Moreover, at least certain of the incumbent LECs (such as US West) have stated

in WinStar state certification proceedings that they rely upon microwave transmission

facilities as an integral part of their transmission and distribution network. Thus, failure by

the Commission to establish the principle that WinStar is entitled to roofs and related riser

conduit would enable incumbent LECs to favor themselves over competitors in a blatantly

discriminatory fashion that must not be sanctioned by the Commission.§l The fundamental

issue is to ensure that wireless carriers such as WinStar are able to piggyback upon the

rights of way owned or controlled by the incumbent LECs in the manner clearly intended

by Congress when it adopted Section 224(f). Failure by the Commission to clarify this

general principle would result in the unintended effect that wireline carriers would have

~ It is immaterial to WinStar whether such access is considered a right of way
or access to an unbundled element, provided that such access is available at forward
looking, cost-based, nondiscriminatory rates, and specifically at rates no higher than the
Total Element Long Run Incremental Cost ("TELRIC") rates the Commission has
established for interconnection and unbundled network elements.

§l Whether any specific utility or incumbent LEC has chosen to utilize
microwave transmission media is irrelevant to the question of whether WinStar is entitled
to access roofs and related riser conduit. As the Commission has recognize, the import of
Section 224(f) is to ensure that "no party can use its control over the enumerated facilities
and property to impede... the installation and telecommunications ... equipment by those
seeking to compete...." Order at 11 123. Thus even where an incumbent LEC has chosen,
as a matter of architecture and engineering, not to employ microwave radio equipment, it
must allow competitors who choose to use such equipment access to the necessary rights
otway.
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virtually unfettered access to the rights of way necessary to develop their networks, while

wireless local exchange carriers such as WinStar would be deprived of similar access.

CONCLUSION

For the foregoing reasons, WinStar requests that the Commission clarify that utilities

must provide wireless competitive local carriers, such as WinStar, cost-based access to

roofs and related riser conduit for the purpose of developing their local transmission and

distribution facilities.

Respectfully submitted,

Dana Frix
Antony R. Petrilla
Swidler & Berlin, Chtd.
3000 K Street, N.W., Suite 300
Washington, D.C. 20007
(202) 424-7662 (Tel)
(202) 424-7645 (Fax)

Timothy R. Graham
Robert G. Berger
Joseph Sandri
WinStar Communications, Inc.
1146 19th Street, N.W.
Washington, D.C. 20036

Dated: September 30, 1996

170911.11
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1701 Prospect Avenue
P.O. Box 202601
Helena, MT 59620-2601

Natl. Association of Regulatory Utility Commissioners
Paul Rodgers
Charles D. Gray
James Bradford Ramsay
1201 Constitution Avenue, N.W., Suite 1102
1102 ICC Building
P.O. Box 684
Washington, DC 20044



National Association of State Utility
Consumer Advocates (NASUCA)

Martha S. Hogerty
1133 15th Street, N.W., Suite 550
Washington, DC 20005

National Exchange Carrier Association,
Inc.

Joanne Salvatore Bochis
100 South Jefferson Road
Whippany, NJ 07981

Nextlink Communications, L.L.c.
1. Scott Bonney, Vice President, Regulatory
External Affairs
155 108th Avenue, NE
Bellevue, WA 98004

North Carolina Public Utilities Commission
Public Staff

Antoinette R. Wike, Chief Counsel
PO Box 29520
Raleigh, NC 27626-0520

Northern Telecom
Stephen L. Goodman
Halprin, Temple, Goodman & Sugrue
1100 New York Avenue, N.W.
Suite 650, East Tower
Washington, DC 20005

National Cable Television Association, Inc.
Daniel L. Brenner
Neal M. Goldberg
David L. Nicoll
1724 Massachusetts Ave., NW
Washington, DC 20036

National Wireless ReseUers Association
Douglas L. Povich
Kelly & Povich, P.C.
1101 30th Street, NW
Washington, DC 20007

Nextel Communications, Inc.
Robert S. Foosaner, Sr. Vice President, Gen. Couns.
Lawrence R. Krevor, Director
Laura L. Holloway, General Attorney
800 Connecticut Avenue, N.W., Suite 1001
Washington, DC 20006

North Dakota Public Service Commission
Bruce Hagen, Commissioner
Susan E. Wefald, President
Leo M. Reinbold, Commissioner

NYNEX Telephone Companies
Saul Fisher
William J. Balcerski
1111 Westchester Avenue
White Plains, NY 10604



Office of the Ohio Consumers' Counsel
David C. Bergman
Thomas 1. O;Brien
77 South High Street, 15th Floor
Columbus, OH 43266-0550

Oklahoma Corporation Commission
Ernest G. Johnson, Director
Public Utility Division
John Gray, Senior Asst. General Counsel
Office of General Counsel
Maribeth D. Snapp, Deputy General Counsel
PO Box 25000-2000
Oklahoma City, OK 73152-2000

Oregon Public Utility Commission
W. Benny Won
Public Utility Section
1162 Court Street, NE
Salem, OR 97310

Margaret E. Garber
1275 Pennsylvania Avenue, NW
Washington, DC 20004

Pennsylvania Public Utility Commission
Maureen A. Scott, Assistant Counsel
P.O. Box 3265
Harrisburg, PA 17105-3265

Ohio Public Utility Commission
Steven T. Nourse
Jodi Jenkins Bair
180 East Broad Street
Columbus,OH 43215-3793

Omnipoint Corporation
Mark 1. Tauber
Mark 1. 0'Connor
Piper & Marbury, L.L.P.
1200 19th Street, N.W., Seventh Floor
Washington, DC 20036

Pacific Telesis Group
Marlin D. Ard
Randall E. Cape
John W. Bogy
140 New Montgomery Street
Room 1625
San Francisco, CA 94105

Paging Network, Inc.
Judith St. Ledger-Roty
Paul G. Madison
Reed Smith Shaw & McClay
001 K Street, N.W., Suite 1100
Washington, DC 20005-3317

Personal Communications Industry
Association

Mark 1. Golden, Vice President
-- Industry Affairs

Robert R. Cohen
500 Montgomery Street, Suite 700
Alexandria, VA 22314-1561



ProNet Inc.
Jerome K. Blask
Daniel E. Smith
Gurman, Blask & Freedman, Chtd.
1400 Sixteenth St., NW, Suite 500
Washington, DC 20036

Roseville Telephone Company
George Petrutsas
Paul J. Feldman
Fletcher, Heald & Hildreth, P.L.C.
1300 North 17th Street, 11th Floor
Rosslyn, VA 22209

SBC Communications Inc.
James D. Ellis
Robert M. Lynch
David F. Brown
175 E. Houston, Room 1254
San Antonio, TX 78205

SDN Users Association, Inc.
Reginald R. Bernard, President
P.O. Box 4014
Bridgewater, NJ 08807

Small Cable Business Association
Eric E. Breisach
Christopher C. Cinnamon
Howard & Howard
107 W. Michigan Ave., Suite 400
Kalamazoo, MI 49007

Puerto Rico Telephone Company
Joe D. Edge
Richard J. Arsenault
Tina M. Pidgeon
Drinker, Biddle & Reath
901 15th Street, N.W.
Washington, DC 20005

Rural Telephone Coalition
Margot Smiley Humphrey
NRTA
Koteen & Naftalin, LLP
1150 Connecticut Avenue, NW, Ste. 1000
Washington, DC 20036

Scherers Communications Group, Inc.
Susan Drombetta
Manager - Rates and Tariffs
575 Scherers Court
Worthington,OH 43085

Small Business Administration
Jere W. Glover, Esq., Chief Counsel
David W. Zesiger, Esq., Assistant

Chief Counsel
Office of Advocacy
409 Third Street, S.W., Suite 7800
Washington, DC 20416

South Carolina Public Service Commission
R. Glenn Rhyne, Manager-Research Dept.
111 Doctors Circle (P.O. Drawer 11649)
Columbia, SC 29203 (29211)



Southern New England Telephone
Company

Rodney L. Joyce
J. Thomas Nolan
Ginsburg, Feldman and Bress
1250 Connecticut Avenue, N.W.
Washington, DC 20036

Sprint Spectrum
Jonathan D. Blake
Kurt A. Wimmer
Gerard J. Waldron
Covington & Burling
1201 Pennsylvania Avenue, N.W.
Washington, DC 20044-7566

TDS Telecommunications Corporation
Margot Smiley Humphrey
Koteen & Naftalin, L.L.P.
1150 Connecticut Avenue, N.W., Suite 1000
Washington, D.C. 20036

Telecommunications Carriers For
Competition

Peter A. Rohrbach
Linda L. Oliver
Kyle D. Dixon
Hogan & Hartson L.L.P.
555 Thirteenth Street, N.W.
Washington, DC 20004

Telecommunications Industry Association
Jot D. Carpenter, Jr.
Vice President, Government Relations
1201 Pennsylvania Ave., NW, Suite 315
Washington, DC 20044-0407

Sprint Corporation
Leon M. Kestenbaum
Jay C. Keithley
H. Richard Juhnke
1850 M Street, NW, 11th Floor
Washington, DC 20036

TCA, Inc.
Chris Barron
3617 Betty Drive, Suite 1
Colorado Springs, CO 80917

Tele-Communications, Inc.
Philip L. Verveer
Sue D. Blumenfeld
Thomas Jones
Willkie Farr & Gallagher
Three Lafayette Centre
1155 21st Street, NW
Washington, DC 20036

Telecommunications Industries Analysis Project
University of Florida
College of Business Administration
Carol Weinhaus et al.
121 Mt. Vermon Street
Boston, MA 02108

Telecommunications ReseUers Association
Charles C. Hunter
Hunter & Mow, PC
1620 I Street, NW, Suite 701
Washington, DC 20006


